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Tax Act of 1980 (Pub. L. 96-589, 94 Stat.
3389, 3411). Taxpayers may use any rea-
sonable method of determining the
amount of discharge of indebtedness in-
come realized and the treatment of
correlative adjustments under section
108(e)(4) for acquisitions of indebted-
ness before March 21, 1991, if such
method is applied consistently by both
the debtor and related holder.

[T.D. 8460, 57 FR 61808, Dec. 29, 1992]

§1.108-3 Intercompany losses and de-
ductions.

(a) General rule. This section applies
to certain losses and deductions from
the sale, exchange, or other transfer of
property between corporations that are
members of a consolidated group or a
controlled group (an intercompany
transaction). See section 267(f) (con-
trolled groups) and §1.1502-13 (consoli-
dated groups) for applicable defini-
tions. For purposes of determining the
attributes to which section 108(b) ap-
plies, a loss or deduction not yet taken
into account under section 267(f) or
§1.1502-13 (an intercompany loss or de-
duction) is treated as basis described in
section 108(b) that the transferor re-
tains in property. To the extent a loss
not yet taken into account is reduced
under this section, it cannot subse-
quently be taken into account under
section 267(f) or §1.1502-13. For exam-
ple, if S and B are corporations filing a
consolidated return, and S sells land
with a $100 basis to B for $90 and the $10
loss is deferred under section 267(f) and
§1.1502-13, the deferred loss is treated
for purposes of section 108(b) as $10 of
basis that S has in land (even though S
has no remaining interest in the land
sold to B) and is subject to reduction
under section 108(b)(2)(E). Similar prin-
ciples apply, with appropriate adjust-
ments, if S and B are members of a
controlled group and S’s loss is de-
ferred only under section 267(f).

(b) Effective date. This section applies
with respect to discharges of indebted-
ness occurring on or after September
11, 1995.

[T.D. 8597, 60 FR 36680, July 18, 1995]
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§1.108-4 Election to reduce basis of
depreciable property under section
108(b)(5) of the Internal Revenue
Code .

(a) Description. An election under sec-
tion 108(b)(b) is available whenever a
taxpayer excludes discharge of indebt-
edness income (COD income) from
gross income under sections
108(a)(1)(A), (B), or (C) (concerning title
11 cases, insolvency, and qualified farm
indebtedness, respectively). See sec-
tions 108(d)(2) and (3) for the definitions
of title 11 case and insolvent. See section
108(g)(2) for the definition of qualified
farm indebtedness.

(b) Time and manner. To make an
election under section 108(b)(5), a tax-
payer must enter the appropriate infor-
mation on Form 982, Reduction of Tax
Attributes Due to Discharge of Indebted-
ness (and Section 1082 Basis Adjustment),
and attach the form to the timely filed
(including extensions) Federal income
tax return for the taxable year in
which the taxpayer has COD income
that is excluded from gross income
under section 108(a). An election under
this section may be revoked only with
the consent of the Commissioner.

(c) Effective date. This section applies
to elections concerning discharges of
indebtedness occurring on or after Oc-
tober 22, 1998.

[T.D. 8787, 63 FR 56562, Oct. 22, 1998]

§1.108-5 Time and manner for making
election under the Omnibus Budget
Reconciliation Act of 1993.

(a) Description. Section 108(c)(3)(C), as
added by section 13150 of the Omnibus
Budget Reconciliation Act of 1993 (Pub.
L. 103-66, 107 Stat. 446), allows certain
noncorporate taxpayers to elect to
treat certain indebtedness described in
section 108(c)(3) that is discharged after
December 31, 1992, as qualified real
property business indebtedness. This
discharged indebtedness is excluded
from gross income to the extent al-
lowed by section 108.

(b) Time and manner for making elec-
tion. The election described in this sec-
tion must be made on the timely-filed
(including extensions) Federal income
tax return for the taxable year in
which the taxpayer has discharge of in-
debtedness income that is excludible
from gross income under section 108(a).
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The election is to be made on a com-
pleted Form 982, in accordance with
that Form and its instructions.

(c) Revocability of election. The elec-
tion described in this section is rev-
ocable with the consent of the Commis-
sioner.

(d) Effective date. The rules set forth
in this section are effective December
27, 1993.

[T.D. 8688, 61 FR 65322, Dec. 12, 1996. Redesig-
nated by T.D. 8787, 63 FR 56563, Oct. 22, 1998]

§1.108-6 Limitations on the exclusion
of income from the discharge of
qualified real property business in-
debtedness.

(a) Indebtedness in excess of value.
With respect to any qualified real prop-
erty business indebtedness that is dis-
charged, the amount excluded from
gross income under section 108(a)(1)(D)
(concerning discharges of qualified real
property business indebtedness) shall
not exceed the excess, if any, of the
outstanding principal amount of that
indebtedness immediately before the
discharge over the net fair market
value of the qualifying real property,
as defined in §1.1017-1(c)(1), imme-
diately before the discharge. For pur-
poses of this section, net fair market
value means the fair market value of
the qualifying real property (notwith-
standing section 7701(g)), reduced by
the outstanding principal amount of
any qualified real property business in-
debtedness (other than the discharged
indebtedness) that is secured by such
property immediately before and after
the discharge. Also, for purposes of sec-
tion 108(c)(2)(A) and this section, out-
standing principal amount means the
principal amount of indebtedness to-
gether with all additional amounts
owed that, immediately before the dis-
charge, are equivalent to principal, in
that interest on such amounts would
accrue and compound in the future, ex-
cept that outstanding principal
amount shall not include amounts that
are subject to section 108(e)(2) and shall
be adjusted to account for unamortized
premium and discount consistent with
section 108(e)(3).

(b) Overall limitation. The amount ex-
cluded from gross income under section
108(a)(1)(D) shall not exceed the aggre-
gate adjusted bases of all depreciable

§1.108-7

real property held by the taxpayer im-
mediately before the discharge (other
than depreciable real property acquired
in contemplation of the discharge) re-
duced by the sum of any—

(1) Depreciation claimed for the tax-
able year the taxpayer excluded dis-
charge of indebtedness from gross in-
come under section 108(a)(1)(D); and

(2) Reductions to the adjusted bases
of depreciable real property required
under section 108(b) or section 108(g)
for the same taxable year.

(c) Effective date. This section applies
to discharges of qualified real property
business indebtedness occurring on or
after October 22, 1998.

[T.D. 8787, 63 FR 56563, Oct. 22, 1998]

§1.108-7 Reduction of attributes.

(a) In general. (1) If a taxpayer ex-
cludes discharge of indebtedness in-
come (COD income) from gross income
under section 108(a)(1)(A), (B), or (C),
then the amount excluded shall be ap-
plied to reduce the following tax at-
tributes of the taxpayer in the fol-
lowing order:

(i) Net operating losses.

(ii) General business credits.

(iii) Minimum tax credits.

(iv) Capital loss carryovers.

(v) Basis of property.

(vi) Passive activity loss and credit
carryovers.

(vii) Foreign tax credit carryovers.

(2) The taxpayer may elect under sec-
tion 108(b)(5), however, to apply any
portion of the excluded COD income to
reduce first the basis of depreciable
property. To the extent the excluded
COD income is not so applied, the tax-
payer must then reduce any remaining
tax attributes in the order specified in
section 108(b)(2). If the excluded COD
income exceeds the sum of the tax-
payer’s tax attributes, the excess is
permanently excluded from the tax-
payer’s gross income. For rules relat-
ing to basis reductions required by sec-
tions 108(b)(2)(E) and 108(b)(5), see sec-
tions 1017 and 1.1017-1. For rules relat-
ing to the time and manner for making
an election under section 108(b)(5), see
§1.108-4.

(b) Carryovers and carrybacks. The tax
attributes subject to reduction under
section 108(b)(2) and paragraph (a)(1) of
this section that are carryovers to the
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